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entitlement to payment, the court will 
review only whether the proof con-
forms with the regulation and the va-
lidity of the regulation. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37705, June 30, 2005; 74 FR 65338, Dec. 9, 
2009] 

§ 405.1138 Case remanded by a Federal 
district court. 

When a Federal district court re-
mands a case to the Secretary for fur-
ther consideration, unless the court 
order specifies otherwise, the MAC, 
acting on behalf of the Secretary, may 
make a decision, or it may remand the 
case to an ALJ with instructions to 
take action and either issue a decision, 
take other action, or return the case to 
the MAC with a recommended decision. 
If the MAC remands a case, the proce-
dures specified in § 405.1140 will be fol-
lowed. 

§ 405.1140 MAC review of ALJ decision 
in a case remanded by a Federal 
district court. 

(a) General rules. (1) In accordance 
with § 405.1138, when a case is remanded 
by a Federal district court for further 
consideration and the MAC remands 
the case to an ALJ, a decision subse-
quently issued by the ALJ becomes the 
final decision of the Secretary unless 
the MAC assumes jurisdiction. 

(2) The MAC may assume jurisdiction 
based on written exceptions to the de-
cision of the ALJ that a party files 
with the MAC or based on its authority 
under paragraph (c) of this section. 

(3) The MAC either makes a new, 
independent decision based on the en-
tire record that will be the final deci-
sion of the Secretary after remand, or 
remands the case to an ALJ for further 
proceedings. 

(b) A party files exceptions disagreeing 
with the decision of the ALJ. (1) If a 
party disagrees with an ALJ decision 
described in paragraph (a) of this sec-
tion, in whole or in part, he or she may 
file exceptions to the decision with the 
MAC. Exceptions may be filed by sub-
mitting a written statement to the 
MAC setting forth the reasons for dis-
agreeing with the decision of the ALJ. 
The party must file exceptions within 
30 calendar days of the date the party 
receives the decision of the ALJ or sub-

mit a written request for an extension 
within the 30 calendar day period. The 
MAC will grant a timely request for a 
30 calendar day extension. A request 
for an extension of more than 30 cal-
endar days must include a statement of 
reasons as to why the party needs the 
additional time and may be granted if 
the MAC finds good cause under the 
standard established in § 405.942(b)(2) or 
(b)(3). 

(2) If written exceptions are timely 
filed, the MAC considers the party’s 
reasons for disagreeing with the deci-
sion of the ALJ. If the MAC concludes 
that there is no reason to change the 
decision of the ALJ, it will issue a no-
tice addressing the exceptions and ex-
plaining why no change in the decision 
of the ALJ is warranted. In this in-
stance, the decision of the ALJ is the 
final decision of the Secretary after re-
mand. 

(3) When a party files written excep-
tions to the decision of the ALJ, the 
MAC may assume jurisdiction at any 
time. If the MAC assumes jurisdiction, 
it makes a new, independent decision 
based on its consideration of the entire 
record adopting, modifying, or revers-
ing the decision of the ALJ or remand-
ing the case to an ALJ for further pro-
ceedings, including a new decision. The 
new decision of the MAC is the final de-
cision of the Secretary after remand. 

(c) MAC assumes jurisdiction without 
exceptions being filed. (1) Any time with-
in 60 calendar days after the date of the 
decision of the ALJ, the MAC may de-
cide to assume jurisdiction of the case 
even though no written exceptions 
have been filed. 

(2) Notice of this action is mailed to 
all parties at their last known address. 

(3) The parties will be provided with 
the opportunity to file briefs or other 
written statements with the MAC 
about the facts and law relevant to the 
case. 

(4) After the briefs or other written 
statements are received or the time al-
lowed (usually 30 calendar days) for 
submitting them has expired, the MAC 
will either issue a final decision of the 
Secretary affirming, modifying, or re-
versing the decision of the ALJ, or re-
mand the case to an ALJ for further 
proceedings, including a new decision. 
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(d) Exceptions are not filed and the 
MAC does not otherwise assume jurisdic-
tion. If no exceptions are filed and the 
MAC does not assume jurisdiction of 
the cases within 60 calendar days after 
the date of the ALJ’s decision, the de-
cision of the ALJ becomes the final de-
cision of the Secretary after remand. 

[70 FR 11472, Mar. 8, 2005, as amended at 74 
FR 65338, Dec. 9, 2009] 

Subpart J—Expedited Determina-
tions and Reconsiderations of 
Provider Service Terminations, 
and Procedures for Inpatient 
Hospital Discharges 

SOURCE: 69 FR 69624, Nov. 26, 2004, unless 
otherwise noted. 

§ 405.1200 Notifying beneficiaries of 
provider service terminations. 

(a) Applicability and scope. (1) For pur-
poses of §§ 405.1200 through 405.1204, the 
term, provider, is defined as a home 
health agency (HHA), skilled nursing 
facility (SNF), comprehensive out-
patient rehabilitation facility (CORF), 
or hospice. 

(2) For purposes of §§ 405.1200 through 
405.1204, a termination of Medicare-cov-
ered service is a discharge of a bene-
ficiary from a residential provider of 
services, or a complete cessation of 
coverage at the end of a course of 
treatment prescribed in a discrete in-
crement, regardless of whether the ben-
eficiary agrees that the services should 
end. A termination does not include a 
reduction in services. A termination 
also does not include the termination 
of one type of service by the provider if 
the beneficiary continues to receive 
other Medicare-covered services from 
the provider. 

(b) Advance written notice of service 
terminations. Before any termination of 
services, the provider of the service 
must deliver valid written notice to 
the beneficiary of the provider’s deci-
sion to terminate services. The pro-
vider must use a standardized notice, 
as specified by CMS, in accordance 
with the following procedures: 

(1) Timing of notice. A provider must 
notify the beneficiary of the decision 
to terminate covered services no later 
than 2 days before the proposed end of 

the services. If the beneficiary’s serv-
ices are expected to be fewer than 2 
days in duration, the provider must no-
tify the beneficiary at the time of ad-
mission to the provider. If, in a non- 
residential setting, the span of time be-
tween services exceeds 2 days, the no-
tice must be given no later than the 
next to last time services are fur-
nished. 

(2) Content of the notice. The stand-
ardized termination notice must in-
clude the following information: 

(i) The date that coverage of services 
ends; 

(ii) The date that the beneficiary’s fi-
nancial liability for continued services 
begins; 

(iii) A description of the beneficiary’s 
right to an expedited determination 
under § 405.1202, including information 
about how to request an expedited de-
termination and about a beneficiary’s 
right to submit evidence showing that 
services must continue; 

(iv) A beneficiary’s right to receive 
the detailed information specified 
under § 405.1202(f); and 

(v) Any other information required 
by CMS. 

(3) When delivery of the notice is valid. 
Delivery of the termination notice is 
valid if— 

(i) The beneficiary (or the bene-
ficiary’s authorized representative) has 
signed and dated the notice to indicate 
that he or she has received the notice 
and can comprehend its contents; and 

(ii) The notice is delivered in accord-
ance with paragraph (b)(1) of this sec-
tion and contains all the elements de-
scribed in paragraph (b)(2) of this sec-
tion. 

(4) If a beneficiary refuses to sign the 
notice. The provider may annotate its 
notice to indicate the refusal, and the 
date of refusal is considered the date of 
receipt of the notice. 

(5) Financial liability for failure to de-
liver valid notice. A provider is finan-
cially liable for continued services 
until 2 days after the beneficiary re-
ceives valid notice as specified under 
paragraph (b)(3) of this section, or until 
the service termination date specified 
on the notice, whichever is later. A 
beneficiary may waive continuation of 
services if he or she agrees with being 
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